The Supreme Court in an Interdependent World
When I joined the Supreme Court 21 years ago, we justices only
occasionally had to look beyond our shores or beyond our nation’s
practices to decide cases. That is no longer true.
Today a considerable number of cases require us to examine the
law and practices of other nations. Legal problems—human-rights
violations, threats to national security, computer hacking,
environmental degradation, corporate fraud, copyright infringement—
surface beyond our borders and may become potential threats to us at
home.
Meanwhile many Americans engage in international transactions and
travel to lands where the customs and laws are different from our own.
The legal questions that arise when something goes wrong in a
consequential way with an American abroad, or a foreign national here,
are among the most challenging that the court must decide.
In my book, “The Court and the World,” I describe how global
interdependence increasingly is changing the work of the Supreme
Court. Here are a few examples of the issues that have come before us
in recent years:
• In the mid-1970s Dolly Filártiga, a citizen of Paraguay, came
to New York City. She soon found that Américo Norberto Peña-Irala,
the policeman who had tortured and killed her brother some years ago
in Paraguay, was living illegally in New York.
Ms. Filártiga also found an American law, the Alien Tort Statute
of 1789, that seemed to open the doors of U.S. courts to a civil suit
that she filed against Mr. Peña for her brother’s wrongful death. She
won the suit, although Mr. Peña was deported before she could recover
any damages.
Since then, our courts have had to interpret that ancient statute
with growing frequency. Eventually, the Supreme Court had to face an
important question: Whom does the statute protect today? When Congress
enacted the law, it may have intended to allow victims of 18th-century
pirates an avenue for compensation. Who are today’s pirates? And how
can we reconcile our interpretations of the statute with the need of
other countries to rely upon their own methods for compensating humanrights victims (of, say, apartheid)?
• A few years ago a student from Thailand studying at Cornell
asked his parents to buy English language textbooks in Thailand and
send them to the U.S., where identical texts sold at a higher price.
Does American copyright law allow him to do this? This sounds like a
technical question, but the same issue can arise when you buy a gadget
with a copyrighted label at the corner store, or when you buy a new
car that includes copyrighted software. Does it matter if the car was
made in America rather than Japan?

We were told that the implications of the case Kirtsaeng v.
Wiley (2013) were enormous, perhaps affecting $3 trillion worth of
world-wide commerce. (The student won.)
• In the previous decade the court decided four cases that
focused upon the rights of detainees at Guantanamo Bay. In respect to
the curtailment of basic rights Justice O’Connor wrote (Hamdi v.
Rumsfeld , 2004) that the Constitution does “not write a blank check
for the President.” I agreed. But what kind of “check” does the
Constitution “write?” Can we know without understanding the nature of
the foreign threats that face the nation?
• The court has had to interpret domestic-relations treaties that
specify whether to send a child back to a father in a foreign country
when the child was brought here by the mother. We have interpreted
foreign-investment treaties setting ground rules for arbitration. We
have interpreted treaties granting to foreign courts, such as the
International Court of Justice, the authority to make decisions
limiting the scope of state or federal criminal law. We have faced
questions involving Congress’s power to delegate to international
bodies the authority to make rules that bind Americans. Hundreds of
international institutions are already writing such rules.
The public in many nations has increasingly turned inward,
perhaps hoping to ignore transnational problems or at least hoping to
avoid transnational solutions. It is tempting to think that examples
of the kinds I have mentioned are less relevant than, say a few years
ago. But the contrary is the case. Recent developments have not
changed the nature of the problems – e.g., security, commerce,
environment, human rights -- that call for transnational responses.
Judicial references to foreign law and foreign practices do not
reflect the ideologies of justices; rather they reflect facts about
the modern world.

Nor do recent developments change the values – democracy,
basic human rights, the rule of law itself -- with which we must
be armed when approaching those problems. To the contrary, they
reaffirm the importance of resolving transnational problems
through institutions that embody and reflect those values—for
the alternative is the use of non-democratic, arbitrary methods,
or worse.
What recent events do suggest is that developing
institutional approaches to the resolution of transnational
problems is more difficult than many previously thought. There
is less reason, perhaps, to believe that the human race will
inevitably solve its transnational problems by marching along a
path towards multi-national federation and a Kantian form of
universal government. But there are many other ways to attack

transnational challenges. The cases that our Court has
considered reflect American efforts to cooperate internationally
through, e.g., treaty-created organizations, more limited
standard-setting treaties, governmental agreements, informal
agreements, hosts of working arrangements, and modification of
domestic statutes. All of these approaches can involve only a
few, or many, different nations or national groups or
organizations, with different coalitions working together in
different ways on different problems. International pluralism
will sometimes offer a practical, effective and achievable path
towards resolving transnational problems.
Understanding the details of particular transnational
challenges, re-affirming our belief in common basic values,
looking pragmatically for different transnational solutions only
grow more important in a world in which no one institutional
path provides universal answers.
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